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May 16, 2003
DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Name of Case: Personnel Security Hearing
Date of Fling: November 26, 2002
Case Number: TSO-0006

This Decison concernsthe digibility of XXXXXXXXX (hereinafter referred to as the “individud”) to hold
anacoessauthanization under the regulations set forth a 10 C.F.R. Part 710, entitled “ Criteria and Procedures
for Determining Eligibility for Access to Classfied Matter or Specid Nuclear Materid.” This Decison
congders whether, on the basis of the evidence and testimony presented in this proceeding, the individual
should be granted a security clearance. As set forth below, it ismy decision that theindividud is not digible
for access authorization.

I. Background

The individud is employed by a contractor a a DOE facility. In August 2001, the employer applied for an
acessautharization for the individual. In March 2002, DOE conducted a Personnd Security Interview (PSI)
withthe individud. Exhibit 7. In September 2002, DOE natified the individud thet reliable information in the
possession of DOE has created a substantia doubt concerning his eigibility for an access authorization.

The Natification Letter dtated that the derogatory information regarding the individua falswithin 10 CF.R.
§ 710.8 (j) and (I) (CriteriaJand L). The DOE Operations Office invoked Criterion J on the basis of
information that the individua has been or isauser of dcohol habitudly to excess, or has been diagnosed by
a board-certified psychiatrigt, or other licensed physcian or a licensed clinica psychologist as dcohol
dependent or as suffering from acohol abuse. In this regard, the Notification Letter sates that a DOE
consultant-psychiatrist diagnosed the individud as suffering from Alcohol Abuse, with no evidence d
rehabilitation or reformation. Criterion L is invoked when a person has alegedly engaged in any unusual
conduct or is subject to any circumstances which tend to show that the individud is not hones, religble, or
trustworthy, or which furnishes reason to believe that the individua may be subject to pressure, coercion,
exploitation, or duress which may cause the individua to act contrary to the best interests of the national
security. The DOE Operations Office invoked Criterion L based on two arrests, one for Driving Under the
Influence of Alcohol in 1993 and one for Disorderly Conduct due to Public Drunkennessin 1996.
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In aletter to DOE Personnd Security, the individua exercised his right under Part 710 to request a hearing
infismatter. 10 C.F.R. 8 710.21(b). On November 26, 2002, | was appointed as Hearing Officer in this
cae After confaring with the individua and the gppointed DOE counsdl, 10 C.F.R. 8 710.24, | set a hearing
date. At the hearing, the DOE counsd cdled two witnesses, the DOE consultant-psychiatrist (DOE
psychiatrist) and a DOE personnel security specidist. The individua testified and aso dected to cdl two
colleagues as witnesses.

| received the transcript on April 24, 2003, and closed the record in this case. The transcript taken &t the
heaingdd be hereinafter cited as“Tr.” Various documents that were submitted by the DOE counsd during
this proceeding congtitute exhibits to the hearing transcript and shal be cited as “Ex.” Documents that were
sbmitted by the individua during this proceeding are adso exhibits to the hearing transcript and shall be cited
as"“Indiv. Ex.”

II. Analysis

The gpplicable regulations state that “[t]he decision as to access authorization is a comprehensive, common-
sase judgment, made after consderation of al relevant information, favorable or unfavorable, as to whether
thegranting of aooess authorization would not endanger the common defense and security and would be clearly
cogdatwith the nationd interest.” 10 C.F.R. § 710.7(a). Although it isimpossible to predict with absolute
aatanty anindividua’ s future behavior, as the Hearing Officer, | am directed to make a predictive assessment.
There isa drong presumption againg the granting or restoring of a security clearance. See Department of
Navy v. Egan, 484 U.S. 518, 531 (1988) (“clearly consstent with the nationd interest” standard for the
granting of security clearances indicates “that security determinations should err, if they mugt, on the side of
denids’); Dorfmont v. Brown, 913 F.2d 1399, 1403 (Sth. Cir. 1990), cert. denied, 499 U.S. 905 (1991)
(strong presumption againgt the issuance of a security clearance).

I have thoroughly considered the record of this proceeding, including the submissions of the parties, the
evidanoepresented and the testimony of the witnesses at the hearing convened in this maiter. In resolving the
question of the individua’ s digibility for access authorization, | have been guided by the applicable factors
prescribed in 10 C.F.R. § 710.7(c): the nature, extent, and seriousness of the conduct; the circumstances
surrounding the conduct, to include knowledgeabl e participation; the frequency and recency of the conduct;
the age and maturity of the individud at the time of the conduct; the voluntariness of the participation; the
absence or presence of rehabilitation or reformation and other pertinent behaviora changes; the motivation
for the conduct; the potentia for pressure, coercion, exploitation, or duress, the likelihood of continuance or
recurence and ather relevant and materid factors. After due ddliberation, it is my opinion that theindividud’s
aooessautharization should not be restored as | cannot conclude that such restoration would not endanger the
common defense and security and would be clearly consgtent with the nationd interest. 10 CF.R. §
710.27(a). The specific findings that | make in support of this determination are discussed below.



A. Findings of Fact

Theindviddl was arrested for Driving under the Influence of Alcohol in 1993, and his license was suspended
for ax months. Ex. 3; Tr. a 10-11. In 1996, he was arrested for Disorderly Conduct related to Public
Drunkenness. Tr. a 11. Asareault of that arredt, the individual was given a conditional sentence of 12
months probation that included mandatory attendance at 30 Alcoholics Anonymous (AA) mestings. EX. 4,
15. He completed the mandatory AA mesting requirement. Ex. 15 a 55. In 2000, the individua was
arrested for Driving under the Influence of Alcohol, but the charge was reduced to Reckless Driving. Tr. at
11.

Between 1992 and 2001, the individua held eight jobs, severa for one year or less. Ex. 14 at 10-15. In
1997, theindvidual declared bankruptcy. Ex. 14 a 19; PSl at 12-14. He was terminated from ajob in 2001
dter a confrontation with aco-worker. Ex. 14 a 10, 18; PSl a 9-12. Theindividua wasthen hired by his
auratarpoyer later that year, and sometime afterward the contractor requested a security clearance for the
individud. Ex. 6. The background investigation uncovered derogatory information regarding the individud,
and a DOE personnd security speciaist conducted a Personnel Security Interview (PS1) with the individua
inMarch 2002 in an attempt to resolve those issues. PSl a 4. During the interview, the individua consented
to an evaluation by a DOE psychiatrist. PSl at 62. The DOE psychiatrist evaluated the individua in May
2002 anddagnosedhim as “in the very early stages of attempting to rehabilitate and reform himsalf with regard
toalonggading pattern of habitual and excessive dcohol abuse.” Ex. 7 a 10. In order to provide adequate
evidence of rehabilitation or reformation, the DOE psychiatrist recommended that the individua abstain from
doohd for at least one full year, during which time he should dso attend weekly AA meetings and participate
in ongoing psychotherapy. Ex. 7 a 10-11. Theindividua testified at the hearing that he received a copy of
thepsychiatrist’ s report, but did not recall reading the report. Tr. at 57. Despite the recommendation of the
DOE psychiatrist to abstain from acohol, the individua continued to drink. Tr. at 48-52.

In September 2002, the DOE issued a Natification Letter to the individua advising him of his procedurd rights
in the resolution of his digibility for a security clearance. The individua requested a hearing on October 28,
2002.

B. Evidence of Rehabilitation and Refor mation

In DOE security clearance proceedings, hearing officers have consstently found that a diagnosis of acohol
abuserasssimportant security concerns. See Personnel Security Hearing, Case No. VS0O-0476, 28 DOE
11 82,827 (2001) (and cases cited therein). Therisk in this case is that excessve use of dcohol may impair
theindviduel'srdiability or judgment, which could aso impair his ability to protect classfied materid and resst
cogdonby ahas Tr. at 14. Asregardsthe arrests, the DOE personnd security speciaist testified that there
isansk thet the individua is selective about which laws to follow, and which to bresk, and thisis an indication
of dishonesty and unrdliability. Tr. at 15.
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Atthehearing, the individua atempted to mitigate DOE’ s security concerns by tetifying that athough he had
not abstained from acohol, he has changed hislifestyle for the better. Tr. at 38. The improvements thet the
indvidua has made in hislife include avery dose, dmost familia relationship with his co-workers, ardigious
convarson, thepurchase of a new house, and active membership in a neighborhood association. Tr. at 37-43.
He tedtified that he does not attend AA or any similar group, but is trying to achieve abstinence on his own,
without attendance at any forma trestment program. Tr. a 46. Theindividud stated that AA works “for
omepeode” but thet he understands the 12 Step program and is gpplying some of the techniques on his own.
Tr. at 46.

The individua dso offered the testimony of two colleagues as evidence of his rehailitation and reformation.
Onewitness was aware that the individua had “some past history involving adcohal,” but testified that he and
the individual had never discussed a “drinking problem.” Tr. & 67. The witness d<o tedtified that he has
observed theindividud drink dcohol inasocid stting. 1d. The second withess had never socidized with
theindividua in any place where alcohol was served. Tr. a 75. In fact, this witness did not even know why
the individual was the subject of ahearing. Tr. a 75-76.

Atthe conclusion of the hearing, the DOE psychiatrist offered an updated opinion regarding the mitigation of
the security concerns.  After obsarving the individud at the hearing and listening to the tesimony of his
witnessss the DOE psychiatrist found no evidence of rehabilitation or reformation. Tr. a 78. He tetified that
theindividua has dearly made pogtive changesin hislife—e.g., anew house, agood job, and good relations
with his colleagues. Tr. a 78. However, theindividua continues to drink and does not appear to be aware
of the potentia for further problemsif he does not abgtain. 1d. at 79. The DOE psychiatrist was concerned
because despitealong higtory of legd, socid, and occupationd problems resulting from the individud’ s d cohol
abuse, he has not attended any formd treatment program since 1996. 1d. The DOE psychiatrist found it
paticuaty telling that the second witness was not even aware that the individua had an acohol problem.  Id.
In summary, the DOE psychiatrist testified that:

“ So I’'m worried about [the individud] in the sense that he hasn't addressed long-
danding, redly, lifdong emotiona issues for himsdf, and he haan't stopped drinking
in the face of an entire adult life of drinking, either binge ways or irresponsibly that
led to arrests and other problems.”

Tr.a80. The DOE psychiatrist was aso concerned that the individual did not read his report and did not
take any stepsto “ establish absolute sobriety.” Tr. at 81.

After reviewing the record and observing the individud at the hearing, | find thet the individua has not
submitted adequate evidence of rehabilitation and reformation from the DOE psychiatrist’ s diagnosis of
alcohol abuse. Theindividud has not provided ether: (1) evidence of the 12 months of abstinence
recommended by the DOE psychiatrist or (2) an opinion of a quaified expert that he has attained
renchilitation. Ex. 7 a 11. See Personnel Security Hearing, Case No. V SO-0396, 28 DOE {82,785
(2001). InaPart 708 proceeding, the Hearing Officer gives great deference to the expert opinions of
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psydiatrists and other menta health professionds regarding rehakilitation or reformation. See Personnel
Seurity Hearing, Case No. VSO-0476, 28 DOE 82,827 (2001). The DOE psychiatrist was the only
mentd hedth professional to testify at the hearing, and | found his testimony both persuasive and supported
by the record of this proceeding.

A review o theindvidua’ s testimony at the hearing supports the psychiatrist’ s conclusion that the individua
hesnat addressed the issue of his dcohol problem. For instance, the individud testified at the hearing that
eventhough he received a copy of the DOE psychiatrist’ s report, he did not recall reading the report. Tr.
at 57. He gated that “if | would have heard maybe the AA thing, | might have actudly pursued it. But |
redly don't think AA isthething for me” Tr. a 57-58. This statement reflects an unacceptable level of
denid adminmization of the seriousness of the diagnosis of acohol abuse. Despite the possibility of losing
avauedjob, the individua has not admitted that he needs help with controlling his acohol problem. There
isno evidence in the record that the individual can sustain abstinence--he abstained after aDUI arrest in
1993 butin 1996 he was arrested again for an acohol-related offense. Tr. at 54-55. Most important for
the purposes of this proceeding, however, was the individua’ s testimony that he was not fully committed
tocomplete abstinence. Tr. a 56.  Abstinence was not only recommended by the DOE psychiatrist, but
was aso an important part of the AA program, a program that the individua aleges he has incorporated
into his new lifestyle. Tr. a 46. The individuad aso asks us to believe that a religious converson has
reformed hislife, even though he tedtified at the hearing that he has not atended church regularly since he
movedino hisnew home last year. Tr. at 58. Similarly, he has not investigated whether his hedlth insurance
would cover the counseling recommended by the psychiatrist. Tr. at 47. None of the actions above
damondrate that the individua is as serious as he should be about reforming the behavior that brought him
to this proceeding. Therefore, based on the foregoing, | find that the individua has not mitigated the
security concerns raised under Criterion J.

As regards Criterion L, the two arrests at issue occurred while the individua was under the influence of
adcohal. Thus, the individud must demondrate rehabilitation or reformeation from his acohol problemin
ada tomitigate the concerns raised by these arrests. See Personnel Security Hearing, Case No. V SO-
0476, 28 DOE 1 82,827 (2001). Asdiscussed above, theindividual has not demonstrated the requisite
degree of rehahilitation or reformation. In addition, the fact that the individua had not fully explained the
extat of hisdoool problem to his witnesses increases the possibility thet the individua could be vulnerable
to coercion in an effort to keep his problem private. Therefore, | cannot find that the individud has
mitigated the Criterion L concerns at thistime.

I11. Conclusion

Asexplained in this Opinion, | find that the DOE Operations Office properly invoked 10 C.F.R. § 710.8
()and (). Theindividua has not presented adequate mitigeting factors that would dleviate the legitimate
sty conoarns of the DOE Operations Office. In view of these criteria and the record before me, | find
that the individua has not demondtrated that granting his access authorization would not endanger the
commondefenseand would be consstent with the nationd interest. Accordingly, | find that the individud’s
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aooessauthorization should not be granted. The individua may seek review of this Decison by an Apped
Panel under the procedures et forth at 10 C.F.R. § 710.28.

Vderie Vance Adeyeye
Hearing Officer
Office of Hearings and Appeds

Date: May 16, 2003



